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Jus cogens and Ius Standi

— A Case Study on

The Gambia v. Myanmar

I.C.]J. Order of Provisional Measure
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Abstract

In the case the Gambia v. Myanmar order of provisional measure, the
International Court of Justice has confirmed that non-injured State has the ius
standi before the I.C.]. to sue other States for the crime of genocide. This piece
introduces the background of racial conflicts between the Rohingya people and
the Myanmar military, analyzes the provisional measure that arise from this
conflict, evaluates the significance of the provisional measure in the
jurisprudence of preemptory norm as well as the rationale of ius standi, and
compare this order with other important I.C.]. precedents of jus cogens that
concern ius standi . This piece concludes that the provisional measure of the
Gambia v. Myanmar is a watershed decision in the jurisprudence of jus cogens
and predicts a paradigm shift of public international law. The rationale of ius
standis in this provisional measure paves way for more non-injured States to
bring case concerning violations of jus cogens, which upholds the supremacy of

jus cogens and shore up the authority of future ICJ decisions.
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SR (jus cogens) NIBAE¥DEA ~ sITAL » & BB A S I&iH!
—IRHEIR - INE SRR (reflect and protect) BUPEFEEHYAA(EE? > i
/DRI ST E © [FRF B B s 1 B MR BRIV - (4t AR IRRETE A ET3)
% 53 RAE T REUTE AR 45T Bl — R BRI R 4E SRR AR 2 e - BB A AL
ME  —REPE AR IR R 2 2 S & i 2 I AR A A e B A
Ll BEARESHE < — MBI AR A B R - 4 18 [EESS 64 kT &
AT AR G AR I AR R 2 A R - (o) PR A5 (PR L% TR (AT Al 2 B ol R s
g1k -5 ;5 2019 FRH SRR A2 5 @ (International Law Commission)¥$t42 %147
M — 284 - ICE SRRV R EE ~ @Y BT EEPRARYR A - 4K
filgde SRR ER R RAERR A F 25 ) - SR LSRR B A R RS S
6 BRI R E R 2R EIE G R 2R - fn— B2 & B2
HAR - BHEST -

TRKRERGERIZ S o EEIR A R PSR R - (B ERERYROT
i€ 1950 FABHIBEEA (L - B BIROEAREIORR, @R EIR A
HAE¥HIFER (obligation erga omnes ) » Bl —EHEIIE (& MG - BHETEY
FRERHVFRTS » EER AT R MR A EE - BB &Ry ILEF 257 -
BB — B e R AR F IRt Eray L mE A & Al — B R A
HERER AR EFmARZEE (BRZEEBIE) - B nZEIEFREIEE T
2019 Ft&EEEAZ B9 (International Law Commission ) 7,3 {ERAHEIHY
Gham® o [HEIPRABE S ARG IR TR - IERIEANERARZ EFIIEEFN

1 Jus cogens {EACHERR @EEHIE » I2FrRE  (BHREEZL) =REF > 2012 £ 9
AR > H 65 o HASCRBERR AT REA HoAth 551V SCRRBIER BLENEE - Jus cogens 1E (4t anEREY%
ANKI) WHEER " —MBIRE ARG | MIEASCATEERn " @i | - EF 7 FrblsERE T4
A BVEEE > —AIEE T —REPRATRHIRE ) RRE R  WTET P RAEREH  AUE
ZI 0 ARSI DABIRE 7 R TREARI S EE - JEfMZAF S " — L - S5—T7HE 0 B ENE]
Sy DRI BT RENE o RIES SR TG TIARIT R BREHIEE L Y HEE
fesl 1Y T amdl o BIDAEE REE 2 B EUEE » B T 9adl ) iR 785 #83R Jus Cogens HY&REIE:
Mgt "ok ) WoRLEEH Jus cogens FEEIA AR P Rem M > RIBEASCEE R T AR | (B R
Jus cogens frh 3L EZE -

2 International Law Commission, Rep. on the Work of Its Seventy-First Session, U.N. Doc.
A/74/10 at 150-151(2019).

3 Vienna Convention on the Law of Treaties, 23 May 1969,1155 U.N.T.S., Vol. 1115,p331.

4 id, art 53.

5 id, art 64.

6 Supra note 2

7 SRR -

8 Supra note 2,at190-193.
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WpE sy ) (DAT g - AZEEIGRR Y ) BE @ e K EE R RS —H T
o8 PRARARZEEIFE o Y E SRS o B SR SRRT ] 2 R o KRR EEA
RS 2 EREDOIE » ZER T BIFEREIE 1960 FARLISK » RS H BB A RAMRAY AR
Fefl o

REEFRE RS HERRE - BEPEIE - HEIZRE NS R AR R4 Y
HRIBRITEZAEHESE - (0 LA R PR AR 55 K 4 ) - 3B o iy
B NER ? Rl b JEBHE R B EERr EL R (IR L) (TR (A
49)) GREEIRIIREIRER] > S RFH ELEEATE R BIEREES - EHI > A
R T ARG R IURIRTY (%) BIGHEIBIRER] - R (A%)) 1ER4E
SRR > WEIFE L PR eyt 275 (obligation erga omnes ) »

B ASCAEEE Y - AR ZE AR EZE A SRR - iR B AR
RZEEF R oy e Bl BN SBE 2  M =AU A B AR R - (7R
EREEWEL 2 AC8% © SBERE o AR TR AR B 1960 F-RAZK - (B4R EHHR
TR o b R E R N IERG RE A HIR SO DU SIS iR o) R 4B BRI AR
FEER0T o DA B ARaA T ee iy B8 RS 5 SR B0 e B AN S & -

A~ AR RS

ZE IR o) P e PR AR PORAE ik » /=i #5 (Tatmadaw ) BRI ZE
HUHE A\ (Rohingya ) B-T-4RHUTENE » SRiErze A BVERVESIR - QIAKEE A
By Z & H - JEEIRRL B ZRAYRIIEA 1] o SUAH 73R S0 i BE A 4 4 e 5 B B
HMENHUBIZRAEAR > 4 e B 2 B A B A SR R g 7 AV Bl a2 - DA EA
FE AR R R > —rEERT AT -

— FREE
CEELEEAE LT [ERISSITA R LEY ) ST ) N

O FEHERRBEIRERFE (EEENENAFZE) (FESFES2EE 107) CEUKEE - —EFE:
ZEERMBN: - Rt REFE B RNV EE  HESY (R o772 Wa—EsT
BAEFE > 2012 £ 9 AR > H 68-71)  THI > FEZ KT > BIRAR & R —iF B 5 B
I MHEEBIFRARRRS - DU — B EIRR S RS n S 3 s WK — 20 5 M R ISHTAE
FPiEs0T 5 RASCEEE Y -

WARSCRERE = (Z) EA A - SR E -

11 UN Human Right Council, Report of the Independent International Fact-Finding Mission on
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WL Zda#HEE TR R (national races) JEH - HAVEE I 135 {ELAFHEIE
R ERVERIREHY diif) A o HAATEE B LY/ D EERHE 4028 B A (Rohingya )
% AmfEEEE A > KB RER R AR -

Al B R EFRAHRIME R > EEJRE 1930 FHIPESMNES) - Qi) gL
BRI T OF ASLBBENER - 2 H s s EN e 2ok il (Tamli Nadu)
AR BT - R B R A HIRE » R B4 B TRa e B TAF - 7
& R L =FAMe 4l ) 5 #E e - AR B CRFREEHY/K IR HR4E 2K E ERERY 2R A

(Chettiars ) » #HUHIZREE E AR SR BRSNS © 1929 4 > EEREUEAGR
A ) Rk L RS - BT 2404 B BRI - S EE S0 M (EREIEE HIE A
LUBEFER > 217 1930 UK > A& H oy 2 — ARVER A > (FE0S T
Q)Y sy — Y L HFTARE - S RAVENRE R A R AU 40 &) -3t — 2 - 1240
) e AE(F " KHE ) (Fiery Drago) Ff:14 o IEH(R5 (3% 1 Qi) A\SRTUHIPEIMESE -
1930 4 » —#NUpEhBL (Saya San) HYGHEE(E (= > H<ELH AR REFHESE > 5F
KRR AR ENE AR AGED -

EEE IS (R - ROV DB RBUF SRER - AlSEE T4
B ANRINREERE - B4 (Aung San) fENRVEEZ Q6 RERE > BHEEGE T
S Ry R RGBS - BT EEN A\ £ > RIGSCRNEE 1 iR A Ry
ks (Nazism) {Fhh > ZEIGUIEGR IS > 5 Lyl a1 £k
PRI NATER IR | 157 R B SIS 2 ML MTHE TS 28 (b3 AR A R = 1 Y
fER - ALUSAR PRI FIEE | Kala Admi (EERREEND ) TERHEZE TR ENE
B - EPEAERE FERA -

PR FORERS [RAVIGREREZE - B DA T QiR BB 2 S \ A
2% o B QA NRHEE ) - A BHFIHE - FET 2SR AT E N R 5
JEHHE - M BBUR AT 2 b i AR s S Ay 2 B on A\ SHAREER » par T TV
SZ[% (V-Force ) > iE-Z HIRECE: | EEEGRBGERG: - F—HHH > S35 HEP
R AR ER RIS T BT L - — U7 - V SRR 7B AT

Myanmar, doc. A/HRC/39/64, Sept. 12, 2018,p115.

12 id, p4.

13Sunil S. Amrith, Cross the Bay of Bengal, Harvard University Press, 2013, p.94 and p.130.
WEHF AN AFRIEH A T ok FE—BEREHe T B — IS/ -3 ( “fiery dragons that parch every land
that has the misfortune of coming under their wicked creeping.”) ; id, p183.

15 jbid. p.182.4F 1855 FEf5H EE'E & Henry Yule {F; 3 Z 24 A& " Kala Admi (B A ) | IR
MEFRIEEIEFL S - Cf. Henry Yule, A Narrative of the Mission Sent by the Governor-General of
India to the Court of Ava in 1855, London, Smith, Elder & Co,1858, p.37.



e ST & E A E IME R B RS R R 1S BOR EL IR
HIREIGE L - SofE T 1942 FERRF I RRERE ) 1© - BB BT E R H AR
A Tk (BE B AT Ry T & 48 ) B 7 FH 2R 5 IR R U IR AV B2
E

R4 B TL1% 2 BUHE AR S 2K 2nIR8 R SR EUHE A PSR 2 -
A AR A AT P e - 4 ) B R Y 44 ) S P b 2 A BB AR B R R R B S
Z€ - [ ~ HEREVORI R R A5 AL (dehumanized ) AYREZRIUIR S5 » &
E—W4IE BT RTINS R R T B (Kala Admi) | » 522040 ) 5 7 7 4 Bl
HEN By B 750 (black tsunami) V7 MEJFAIE A " 4if) A, AUSFEE - %
AN AR BT S EIALR - 2011 F764 - it s )7 DASCR H » fE4R B
NJEFHTZEFAFS (Rokhine State ) A 5H&EMUETEHEBRTTE) - 1F 2018 FHY—
TR TENT > BT E RO AR ~ Bmda DA SOHE S ~ B AR PEnnELE]
[E18 o

e B AFEHEZEE (United Nations Human Rights Council ) 19)g E1F 2017
R ACHBRFSEITHE - Jofefilk 3 G R E eI %E (Genocide)
17 By 2018 = H L oo 5] /A% Abubacarr Marie Tambadou %I F; j1#17( Bangladesh )
SNt FEH AR & /E4H4% ( Organization of Islam Cooperation, OIC) H& » R
Tambadou 356/ # f1#1L COX’s Bazar HyZEELaiEE = - B4 H T 2 #1TIP
[F]84EE % (1 smell the stench of genocide ) » fig Bl {5 85 HAF i 20 222 B 1 3 A 2

16 Jacques P Leider, Conflict and Mass Violence in Arakan (Rakine State): The 1942 Events and
Political Identity Formation, ISEAS-Yusof Ishak Institute, 2017, p193-221.

17 CBC, Myanmar, the Rohingya People and Genocide: Inside the International Court of Justice,
Jan. 24, 2021,
https://www.cbc.ca/radio/ideas/myanmar-the-rohingya-people-and-genocide-inside-the-intern
ational-court-of-justice-1.5434687, last accessed, July 19, 2021. Concerning the Tatmadaw’s
spreading of anti-Rohingya hate speech through social media, see also: The Guardian, Facebook
removes accounts associated  with Myanmar  military, Auguast 27, 2018,
https://www.theguardian.com/technology/2018/aug/27 /facebook-removes-accounts-myanma
r-military-un-report-genocide-rohingya, last accessed, July 19, 2021. Frontier, Twitter Suspends
Tatmadaw Chief’s Account, Says Newspaper, May 16, 2019,
https://www.frontiermyanmar.net/en/twitter-suspends-tatmadaw-chiefs-account-says-newspa
per/ last accessed, July 19, 2021.

18 Supra note 12, p8.

1 e AN EEEEEE 2006 FRILAVE G BIBUF A - 55 2 S El Human Rights
Commission - Bi&[E AMEHEEH 47 (#g BB0VEBUNAR  BRIEEN R HSTE DR
EEry AN AEsERE - 0 A R e 1T BIPR B AH 984 /\4H (Independent International Fact-Finding
Mission ) {F 65 ¥ & & - 2 @ w B W 2
https://www.ohchr.org/EN /hrbodies/hrc/pages/home.aspx.

20 UN Human Right Council, Independent International Fact-Finding Mission on Myanmar,
https://www.ohchr.org/en/hrbodies/hrc/myanmarffm/pages/index.aspx#:~:text=In%20March
%202017%2C%20the%20United,%2C%20and%20abuses%2C%20in%20Myanmar,

Last accessed, July 19, 2021.




(International Criminal Tribunal for Rawnda ) 7 &fiE28Em21 » (Rl FEETk
ETRAHR SRR - S HEL o B4l ) fEBHETIE » Tambadou R H ELoE - R
(PGB Za R EMEIE /AL ) ©® (Convention on the Prevention and
Punishment of the Crime of Genocide ) > DL T (A%Y) @ A [ AR
(International Court of Justice ) FEtEAZERTHEFE 5323 -

- REERRIOER

RN RE 77 A N EHGIE FP R B B2 R o FoRag bl N
240 ) YRR TERORAE T Ky (genocidal acts ) » (i A V) HA A [EI{EHEZE AR (risk
of irreparable prejudice and urgency ) [RIHEFA 2019 4 11 H 11 H - fXEIFEERE
#1425 (Statute of The International Court of Justice ) 25 41 &5 1 TE26H1H &£
AR A (Rules of Court) 2755 73 555 1 TH2 » SHKIABE eI i o) - an
A 1 —UIEERAE T R - BIFRARER S 12 H 10 ~ 11~ 12 H - A

21 Abubacarr Marie Tambadou H 2017 4 - #EEH L HMBEIRRE RE DA & - fEIL
Z il Tambadou .48 2 - i 14 FEIPE N EETERIACER - G & 2 B R S A EHE
SRR o TR Ry S 48 S BB R AR R FE VAL EE - (2 Tambadou DUEEIRAESER
B P& 02 e $2 R AR 2K i % JiZ 5 o Abubacarr Marie Tambadou HYJE fE 2 B & B ML EF & -
https://www.un.org/sg/en/content/profiles/abubacarr-tambadou [L } Aron Ross, With
Memories of Rwanda: The Gambian Minister Taking on Suu Kyi, Reuters, Dec. 5, 2019,
https://www.reuters.com/article/us-myanmar-rohingya-world-court-gambia/with-memories-o
f-rwanda-the-gambian-minister-taking-on-suu-kyi-idUSKBN1Y91HA, Last accessed, July 19,
2021.
22 Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 9, 1948, U.N.T.S.,
Vol. 78, p277.
23 Application of The Convention on The Prevention and Punishment of The Crime of Genocide

( The Gambia v. Myanmar ) Provisional Measure, Jan. 23, 2020, I.C.J]. Rep. 2020, p38.
2 REENFER > TEREIH - BFRARFEET HELTnZHAE 2020 4£ 7 H 23 HEAFT » f2HH5HIK - 404
JAAE 2021 - 1 F 25 HAT - $2HERBIR - W& RHE ik ety - Hibaait 2020 ££ 4 H 24 55K
ERE 0 RIETHIRTR T HTHARR - 44 AR SR - NIARTAE 2020 /£ 5 H 18 HIE » B H Lo
HEMRETEART - AR 2020 4 10 H 23 H - WAAREES FEF A B4 12 & IR -
JEAEZE 2021 427 H 23 H - [il{& > 40%)4E 2021 4 1 F 20 H - fRHer 8 - BRI ERE 2
D REREARZE - JEBRIRETHY 2021 42 5 A 20 HDAAT > HELERESF B4 ) So i Bk o R
B HEATEAAHEEEAERNE - DLEEHET 2 R EIFEEARTE4 Application of the
Convention on the Prevention and Punishment of the Crime of Genocide (The Gambia v.
Myanmar), Latest Development, available at: https://www.icj-cij.org/en/case/178, last accessed:
July 28,2021.
25 Statute of the International Court of Justice, Apr.18, 1946, U.N.T.S.,Vol.33, p993.
26 id, art 41(1): “ The Court shall have the power to indicate, if it considers that circumstances so
require, any provisional measures which ought to be taken to preserve the respective rights of
either party.”
27 International Court of Justice, Acts and Documents Concerning the Organization of the Court
No.4, published in Charter of the United Nations, Statute and Rules of Court and Documents 1978.
28 id, art 73(1): “A written request for the indication of provisional measures may be made by a
party at any time during the course of the proceedings in the case in connection with which the
request is made.”




FISZ= (Peace Palace ) #{7I8EZEH (oral hearing) » W2 2020 /£ 1 H 23 H
(IDENES S Ve

BRIPEARE BRI pE o BLEF RO RE A SV - FFHEREREEE T S AR
@] > RIAR AR NEE » Bt @ SABE S EIF R oy AVER B - IR RV E RS
RER 2 F2530 MR ABE LR KAV IR 7y - B & A HEE EHEHE (prima facie
jurisdiction ) 31 -~ [ ER BFHEENESE A #MS (prima facie standing) 32 -
JR & FT ERAVER/Z S AR A AE (plausibility of rights) 33 ~ DK B FHEFZ
GRS A E AR A B EEEF R -

Wi o BRI - e AE R PEERE AR ARV T I R 22 7 (Interim
Protection) 77€fi - BlFE 7T BRI E EEIFAGIN - BIFEER MG FRZ » 728 H]
R R BT I R o Y B EEAR 35 BRGSO ER e — EARRCET SRR 70 » RF L RIA AT
& EFLER(UN Secretary-General )36 » D (AT 4577 2 25 ( Security Council )
37 o fAh - REIFRERERY 15 (rEEAE Sl fen 45 e H tbenfEn A E - H
bhonBlgiay - BEEIEOARRRATE 31 55 3 3% H (T Navanethem Pillay
Bl Claus KrefR BEZELEE -

=~ BRI E FamE

[EIFEERE DL — B A ZE R i 7 - BOR 4l ) 2 LB T A o — D) AR e

29 id.

30 Alleged Violations of the 1955 Treaty of Amity, Economic Relations, and Consular

Rights (Islamic Republic of Iran v. United States of America), Provisional Measures, Order of Oct.
3,2018,1.C.J. Rep. 2018, p 52

31 Supra note 23, paral6-38

32 id, para39-42

33 id, para43-63

34 id, para64-75

35 Supra note27, art75(1): “The Court may at any time decide to examine proprio motu whether
the circumstances of the case require the indication of provisional measures which ought to be
taken or complied with by any or all of the parties.”

36 id, art 77: “Any measures indicated by the Court under Articles 73 and 75 of these Rules, and
any decision taken by the Court under Article 76, paragraph 1, of these Rules, shall forthwith be
communicated to the Secretary-General of the United Nations for transmission to the Security
Council in pursuance of Article 41, paragraph 2, of the Statute.”

37 Supra note 25, art41(2): “Pending the final decision, notice of the measures suggested shall
forthwith be given to the parties and to the Security Council.”

38 Present Judge of International Court of Justice: President YUSUF; Vice-President XUE; Judges
TOMKA, ABRAHAM, BENNOUNA, CANCADO TRINDADE, DONOGHUE, GAJA, SEBUTINDE,
BHANDARI, ROBINSON, CRAWFORD, GEVORGIAN, SALAM, IWASAWA.

39 Supra note 25, art31(3) : "If the Court includes upon the Bench no judge of the nationality of
the parties, each of these parties may proceed to choose a judge as provided in paragraph 2 of
this Article.”



17 B M ARBIFE AR RIES 78 {6R40 » BEOR 4l ) I 5 AR - BRI HAREPUE A 1A >
DUR HAZ B 758 A F BT AR 57 2 # 25 compliance report B E| & A H41 -

(—) BEERSAERTRRE TR AR EEEME (prima facie

jurisdiction)

HELREREIPR AT 36 R 1 5% Bl (Q4Y) 2 9 R¥HUE » Tk
AR ARZEE IR T HIHEE B IERE - B A B AT 70 LART  DVESEH]
ErEl WA FHER S S A E TR BUARRTEM & &L F i dispute ) ~
Fimel (A&Y) B DURCEBERYE TERE S H At bt e+ - BRI AR Ry i s
ML (A&Y) ARAN RImFAE - B iR SUAP T AR E IRy B
i EBEERE -

Bt HEIEARE (PErIEMe R B2 1962) wrhalhy » Pl &/
BEAGI - WIS AR PR FAEIRAR (positively opposite ) FYE A © AP

1E CHBERE SR 2016) "HPIHFCREERE » NMEREMRER

40 Supra note27,art78: “The Court may request information from the parties on any matter
connected with the implementation of any provisional measures it has indicated.”

1 Supra note 23, para 86. {EAZER IR > ER AR 4l ) 4848 C4LHAT =TH5 5> Presidential
Directive(1/2020) 2% (- g & S DL KM T EUF » FR B E K (A4) BT }’% ; Presidential
Directive(2/2020) 54 15 & B FL LB ({75698 ; Presidential Directive(3/2020)%% ﬂ;%‘jzgiliﬁf&)\
AEIEUIR S 5w © HAT > 4048 SRR ICE RS - 55— RA1E 2020 £ 5 H » KAE 2020
F£11H > BARAK  NEEEHEFEMA - ASHE2 H 3 Eﬁﬁ’@@‘?ﬁﬁ%ﬂ(“ ‘n‘f(EL’% i Lot
B 5% 2 P W s & f Y JE BHIN 52\ BFl » 52 Erin Farrell Rosenberg, John Packer, Fernand de
Varennes, Provisional Measures in The Gambia v. Myanmar Case before the IC]:The Case for
Making Myanmar’s Report Public, Newsline Institute for Strategy and Policy, Rohingya Legal
Forum, May 22, 2021, available at:
https://newlinesinstitute.org/wp-content/uploads/20210522-Gambia-v-Myanmar-ICJ-Rohingya
-NISAP-1.pdf, last accessed: July 28, 2021.

42 Supra note 25 art36(1): The jurisdiction of the Court comprises all cases which the parties
refer to it and all matters specially provided for in the Charter of the United Nations or in treaties
and conventions in force.

43 Supra note 22, art9: Disputes between the Contracting Parties relating to the interpretation,
application or fulfilment of the present Convention, including those relating to the responsibility
of a State for genocide or for any of the other acts enumerated in article 111, shall be

submitted to the International Court of Justice at the request of any of the parties to the dispute.
4 Supra note23, para32-36.

45 South West Africa (Ethiopia v. South Africa; Liberia v. South Africa), Preliminary Objections,
Judgment, Dec. 12, 1962.1.C.J. Rep.1962, p319.

46 id, p328.

47 QObligations concerning Negotiations relating to Cessation of the Nuclear Arms Race and to
Nuclear Disarmament (Marshall Islands v. India), Jurisdiction and Admissibility, Judgment, 1.C.].
Rep. 2016, p41.




=48 o Gl IR - ARy H LT R S (RARSHHE - BRI N ER H L
i B4 > [ HOHTEEEEEAE 2019 48 10 A 11 HOFEFE (note verbale ) 4f
] > B A KBRS ARTARHT » M I BEIR S R RS (A5 e LB R
HETE T, P AR -

Aty AEH LR (B & B AR S & (Human Right Council ) $t¥#f
A A B EEE R TN E SRS S ST 0% » e EER SR
(United Nation General Assembly ) #t373% 45 [ 78t ElaRfg - iR T
42IJEEES? | ( “biased and flawed, based not on facts but on narratives” ) » 4fjfa]
HYAFRAREEERLEs - TR B i s e e ves % - B HtEmBiC/E g hk
HA 4 ) DR ISR SE - SEXIEL B EEAFE TR  4E &Y BRI BN FEAT » S ITEEHA
FHRHFAESS o IEAD » ARERE R H LD o e <2 2 HoAth B 2 s PEAR SRV BT ) - e
A5 AR LB CHIAFRET a5 » I - AR Ry H th o Bl4h &) M E 17
TEFli ©

HE - AR I ImER (AF)) B9Fhm - RIEAREEOER: AR Em S
PR ETRERE T Ry - B EEN (A%Y) izt (AR T R - £ S EfEE
W4EEE (genocidal intent) HYRIRE - WIEAPE B ERFEA 38 - AR Ry - Wt
HEbunpr ErRgi e EEERTEI > 2 VFEITTE - B (A8) 5 2 5R5SHY
SRER (AT Ry - (NlL 4R & DLEWRE - JERE SRR ER (A%Y) 1Y

56 o

mi% o AT R ) B o MR A HATRERE - (24Y) 56 8 RS

48 id, para 35-36

49 Supra note 23, para 22.

50 id, para 23.

51 UN Human Right Council, Report of the Independent International Fact-Finding Mission on
Myanmar, doc. A/HRC/42/50, 8 August 2019.

52 United Nations, Official Records of the General Assembly, doc. A/74/PV.12, Sep.28, 2019, p. 24.
53 Supranote23, para 28.

54 id, para 25.

55 Supra note22,art2: “In the present Convention, genocide means any of the following acts
committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious
group, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to bring about its

physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.”

56 Supra note23, para 31.

57 Supra note22, art 8: “Any Contracting Party may call upon the competent organs of the United
Nations to take such action under the Charter of the United Nations as they consider appropriate
for the prevention and suppression of acts of genocide or any of the other acts enumerated in
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FAIE - 2544V AT DASE K & B HY T & F4R8 (the competent organs of the United
Nations ) EREUONEETTHE) » DAMECRILMMEGF LB ST CALY) « 4t 8 FRAEMA (A
47) B O (R%) 3B 8 (RIRE » BEAM S AIBI AR ER (ALT) - M
el o B BB R TE) - 28T - VAR R EIPR AR REFTRE B Y (AKY)
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82 id, para 5.
83 Application of The Convention on The Prevention and Punishment of The Crime of Genocide

( The Gambia v. Myanmar ) Provisional Measure, Jan. 23, 2020, I.C.J. Rep. 2020, p38.(Separate
Opinion of Judge Cang¢ado Trindade), para 84.
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1. EREE - (FERIEMNRREZE)

B ERAE (PErREIENE) BVERHDAT » 2BIEEALLE R A EE
HENELT (EDE R R MR - MEEES AR TR - (FEEE
FEMZE) BHAItbEE » FERZ R EERENE L T » (IEATEERE (League
of Nations) KEHIG » (AR ERTHERE 2 FF -

FIEban e rrgIF - B AR B P S s TR E4 a3 (Mandate ) » E5
ELEZHEEINEE R H BT el E RIVEERAE DU B AR R EEECR S
S A BT S TSR] T SCARYHHEEEEST | (a sacred trust of civilization ) -
REZELF e AN RIENLELSEE - FILEiE Tk > BNBEGeENEL > 288

121 Supra note 107.
122 Supra note 45
123 Supra note 25, art 36.
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2. A H ARG ¢ G ae s S na B st i N SF SRR R R R S L B 2E 1996) 129
B ABEAERTIE 2 > R R R L LLaE Y & A MR > 5%
HEBE - Hh1% - BIFRIABEAE CR AR EEfE 4 oo B SE i PN S AR I 4B S R R )
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124 Supra note45, p329 “The essential principles of the Mandates System consist chiefly in the
recognition of certain rights of the peoples of the underdeveloped territories; the establishment
of a regime of tutelage for each of such peoples to be exercised by an advanced nation as a
"Mandatory” "on behalf of the League of Nations"; and the recognition of "a sacred trust of
civilisation" laid opon the League as an organized international community and upon its Member
States. This system is dedicated to the avowed object of promoting the wellbeing and
development of the peoples concerned and is fortified by setting up safeguards for the protection
of their rights.”

125 South West Africa, Second Phase, Judgment, I.C.]. Rep.1966, p. 6, para33-34.

126 id, para44. “must be clearly vested in those who claim them, by some text or instrument, or
rule of law”

127 id, para49.

128 id, para88.

129 Application of the Convention on the Prevention and Punishment of the Crime of Genocide,
Preliminary Objections, Judgment, I.C.]. Rep.1996, p. 595.

21



TR T OB TR 1O -

AEBIRAGEIARAG Y - K e nt B EF AR B S5 AR - 281 - K
FHY HAFE Shigeru Oda (VNHZL) 7AEBMERIRAETE 2 &5 N EE - fE i
EEFS AR 5 £ H - Oda JABAEE A th o [ 1L SO TR REE SE
N EE SR ARV RS (HARIRMLE AT DUSHRAT 2075 - MBI AREE
TR UM RAE TRV 22 - BIFR AR DL I £ Ry RS H B R E
SZRE BRI R - REWLL - Oda AEF#E—F TRk BIMSARIIRASE
FANLBZ BIR - 0 CAKY) FrirfEryE(E A S e ER  MEBRR A EIER
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ARZE R A B EEREfR (ZRIEESHIALY) #EET > S5 KBNS EE
{EF48475 Hissene Habré - Hissene Habré (RIS FIEERo VA ZE B ERE > A2 56
B B A B YA B SRR B 0 AT 1982 FEE] 1990 FHE(FA{EAE4R - Habré 71
fir BAME] R0 35 A (R B0HY Hadgerai B Zaghawa /DB R - #8340 000
N B THRECD  SERUEE L ERBUEIE - &2 B 2B E &R -
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130 id, p603.

131 Case Concerning Application of the Convention on the Prevention and Punishment of the
Crime of Genocide( Bosnia and Herzegovina v. Serbia and Montenegro), Preliminary Objection,
Judgment, I.C.J.1996, Declaration of Judge Oda.

132 id p626, para 4.

133 id, para 6.

134 Supra note 62

135 Supra note 107 Article7(1) “The State Party in the territory under whose jurisdiction a
person alleged to have committed any offence referred to in article 4 is found shall in the cases
contemplated in article 5, if it does not extradite him, submit the case to its competent authorities
for the purpose of prosecution.(2)These authorities shall take their decision in the same manner
as in the case of any ordinary offence of a serious nature under the law of that State. In the cases
referred to in article 5, paragraph 2, the standards of evidence required for prosecution and
conviction shall in no way be less stringent than those which apply in the cases referred to in
article 5, paragraph 1. (3)Any person regarding whom proceedings are brought in connection
with any of the offences referred to in article 4 shall be guaranteed fair treatment at all stages of
the proceedings.”
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136 Patricia Gossman, The Prosecution of Hisséne Habré: International Accountability, National
Impunity, Transitional Justice in the Twenty-First Century: Beyond Truth Versus Justice, Naomi
Roht-Arriaza and Javier Mariezcurrena eds, Cambridge University Press, Sep. 2006, at Ch.9.

137 Steven R. Ratner, Belgium’s War Crimes Statute: A Postmortem, The American Journal of
International Law, Vol. 97, No.4, Oct. 2003, p 888-897.

138 Supra note 80.
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140 Christian ]. Tams (2005). Enforcing Obligations Erga Omnes in International Law, Cambridge
Studies in International and Comparative Law, Cambridge University Press, July 2009.

141 Supra note 107.

142 id, “The erga omnes character of a norm and the rule of consent to jurisdiction are two
different things , and that the mere fact that rights and obligations erga omnes may be at issue in
a dispute would not give the Court jurisdiction to entertain that dispute.”

143 Supra note 141,p 92.

144 id, p104.

145 Armed Activities on the Territory of the Congo (New Application:2002) (Democratic Republic
of the Congo v. Rwanda), Judgement, I.C.]. Rep. 2006, p6.

146 id, para 56-58

147 id, para 64.
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A - https://www.bbc.com/zhongwen/trad/chinese-news-41344086
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